BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES

IN AND FOR THE STATE OF UTAH

--00000--
IN THE MATTER OF THE PETITION
OF CELSIUS ENERGY COMPANY FOR ORDER ON REHEARING
AN ORDER POOLING ALL INTERESTS
IN THE DRILLING UNIT DELINEATED DOCKET NO. 85-029
AS THE N 1/2 OF SECTION 20, : CAUSE NO. 186-15
TOWNSHIP 36 SOUTH, RANGE 26
EAST, SLBM, UCOLO FIELD, SAN
JUAN COUNTY, UTAH

--00000--

This matter was heard before the Board of 0il, Gas and
Mining ("Board") at its regularly scheduled hearing on August 22,
1985, in the boardroom of the Division of 0il, Gas and Mining,
355 West North Temple 3 Triad Center, Suite 301, Salt Lake City,
Utah. The following board members constituting a quorum were
present and participating in the hearings and the decision and
order embodied therein:

Gregory P. Williams, Chairman

James W. Carter

John M. Garr

Charles R. Henderson

Richard B. Larsen

E. Steele McIntyret

The matter was taken under advisement by the Board and

the decision of the Board was announced at the regularly

scheduled hearing on October 24, 1985.

- Mr. McIntyre was present at the Board's hearing in this
matter on August 22, 1985, but did not participate in the
Board's decision embodied herein.



Mark C. Moench, Assistant Attorney General of the State
of Utah, participated in the hearing on behalf of the Board.

Members of the staff of the Division of 0il, Gas and
Mining ("Division") present at, and participating in the hearing
included:

Ronald J. Firth, Associate Director, 0Oil and Gas

John R. Baza, Petroleum Engineer

Keith M. Clem, Geologist, Utah Geological and

Mineral Survey
Cynthia Brandt, Geologist , Utah Geological and
Mineral Survey

Barbara W. Roberts, Assistant Attorney General of the
State of Utah, participated in the hearing on behalf of the
Division.

Petitioners Callie Cowling, Marie Grubbs, Marguerite
Wilson, Robert Baird, Ed Baird, Jr., and Robert Baird ("Bairds")
were represented by Albert J. Colton, Esq., Anthony L. Rampton,
Esq., and Rosemary J. Beless, Esq., from the law firm of Fabian &
Clendenin, Salt Lake City, Utah, associated with Dilts, Dyer,
Fossum and Hatter, Attorneys at Law, Cortez, Colorado.

Respondent Celsius Energy Company ("Celsius") was
represented by Ruland J. Gill, Jr., Esqg., Salt Lake City, Utah.

Respondent Bureau of Land Management ("BLM") appeared by
and through Assad Rafoul.

Petitioner Bairds filed a Petition for rehearing seeking
reversal of the Board's Findings of Fact, Conclusions of Law, and
Order dated June 24, 1985.

The Board granted rehearing based on the Bairds'
Petition. All parties present argued the facts and the law

regarding the merits of the Board's decision.
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Counsel for the Bairds presented two issues. The first
issue concerned whether the Board's order violated the Bairds’
constitutional rights by setting the effective date of the
pooling orders back to the date of first production. The Bairds'
second issue concerned whether special circumstances exist by
virtue of BLM's actions in which it was alleged that the BLM
waived or was estopped from claiming rights to production prior
to their pooling demand of January 23, 1985.

Counsel for Celsius and the Division responded that the
pooling order should be retroactive to the date of first
production since the statewide spacing Rule C-3(b), abrogated the
rule of capture, and, therefore, in order to protect the
correlative rights of the BLM and Celsius it was just and
reasonable to enter an order pooling all interests within the
drilling and spacing unit as of the date of first production.

The Board having considered the motions, legal
arguments, Memoranda of Law, as well as the record, exhibits and
evidence presented in the previous hearings on this matter, now
makes and enters the following:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

1. Due and regular notice of the time, place and
purpose of the hearing was given by the Division and also given
by the Petitioner by personal service to all parties required to
be so notified in the form and manner and within the time

required by law and the rules and regulations of the Board.



2. The Board has jurisdiction over all matters covered
by said notice and over all parties interested therein and has
the power and authority +to make and promulgate the order
hereinafter set forth.

3. The Board having reviewed the pleadings, evidence
and transcripts finds no reason to overturn its prior order in
this matter, and the Findings of Fact, Conclusions of Law, and
Order dated June 24, 1985, are affirmed.

4. The dissenting opinion of Messrs. Henderson and
Larsen states that the Board is without authority to alter or
void the contracts between Celsius and the Bairds. The majority
agrees. The Board is not called upon to alter, void or even
interpret private contracts in this matter and 1is without
authority to do so. The Board is called upon to interpret the
Utah conservation statute and the Board's General Rules and
Regulations and to apply them to the facts and issues presented.

This the Board has done. The Board's order, standing alone,

could mean that the Bairds have been overpaid by Celsius and that
Celsius is entitled to recover the overpayment in some fashion.
Thus, while the order provides for some benefit to the BLM and
Celsius on the one hand, it can obviously be viewed as providing
a harsh result for the Bairds on the other. However, the order
does not stand alone as between the Bairds and Celsius. Whether
the Bairds, as 1lessors, have been wronged and, 1if so, whether
they have a remedy based on their contracts with Celsius and the
facts and circumstances of their dealings with Celsius is for the

courts, not the Board, to decide.
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ORDER
IT IS THEREFORE ORDERED:

The Findings of Fact, Conclusions of Law, and Order in
Docket No. 85-029, Cause No. 186-15, issued on June 24, 1985 are
affirmed as the Board's Order in this matter.%# This is a final
order of the Board.

_ 4
ENTERED this QA @— day of November, 1985.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

Z ) Wn

Gre{op{ Wan'ls, "Chairman
APPROVED AS TO FORM:

:;ark C. Mgenéh

Assistant Attorney General

= The Board Members' vote on the issues raised on rehearing is
as follows: Chairman Williams, members Carter and Garr voted
to affirm the Board's prior Order. Members Henderson and
Larsen voted to overturn the Board's prior Order in part.
Member McIntyre abstained.

(3814s)



BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
IN AND FOR THE STATE OF UTAH

-~==00000=-~-
IN THE MATTER OF THE PETITION : DISSENTING OPINION
OF CELSIUS ENERGY COMPANY FOR
AN ORDER POOLING ALL INTERESTS : DOCKET NO. 85-029
IN THE DRILLING UNIT DELINEATED CAUSE NO. 185-15
AS THE N1/2 OF SECTION 10, : J3b
TOWNSHIP 36 SOUTH, RANGE 26
EAST, SLBM, UCOLO FIELD, SAN :

JUAN COUNTY,UTAH, AND FOR THE
EXPEDITED HEARING IN THIS MATTER

---00000---

We must respectfully dissent:

Charles R. Henderson, Boaru Member of the Board of 0il, Gas
and Mining

Richard B. Larsen, Board Member of the Board of 0il, Gas
and Mining

This hearing concerns the pooling of all interests in the
above-captioned case. Additionally, the Board has taken
administrative notice of Cause Nos. 186-7, 186-10 and 186-14, three
related causes containing evidence and exhibits applicable to the
above.

This dissent is limited to Findings of Fact No. 2 and No. 13;
Conclusions of Law No. 13, No. 21, and No. 29; Orders No. 32 and No.
34,

Findings of Fact No. 2 and Conclusions of Law No. 21 are
identical: "The Board has jurisdiction over all matters covered by
said notice and over parties interested therein and has the power
and authority to make and promulgate the order hereinafter set
forth." (Emphasis added.)

FIRST WE WILL ADDRESS THE QUESTION; Does the Board have the
power and authority to promulgate the order in orders No. 32 and 34,
as set forth in No. 2 and 21 above?

The questions is, does the Board have the authority to disregard
or alter a contract between the lessee Celsius and the lessors, the
Bairds?
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The Bairds as they are referred to in this hearing are fee
owners of three tracts of land owned by various members of the Baird
families. The lands are all located in the N1/2 of Section 10,
Township 36 South, Range 26 East, SLBM, Ucolo Field.

The Bairds entered into three oil and gas leases with Wexpro,
presently Celsius. (See Celsius Exhibit D, Cause 186-15; Page 5,
Line 11 thru 15; Page 10, Line 1l thru 16; Page 12, Line 11 thru 13,
Transcript of Cause No. 186-10.)

The Bairds three leases on lands in the N1/2 of said Section 10,
all have identical pooling provisions, granting (lessee) Celsius,
the right to pool into separate units and unitize any part of the
lands covered by the leases, with other leases.

These leases granted Celsius the right to pool the lands on
Celsius' own judgement. With some minor limitations. Which are:
The area pooled for oil and gas was not to exceed 40 acres and 640
for gas with a 1l0% tolerance, and a provision that if any
governmental order prescribed a spacing pattern that was larger, it
could be that larger pattern. The pooling could cover all
formations. (See Exhibit No. 2, Celsius and Page 19, Line 9 thru
23, Cause No. 186-10.)

Celsius drilled and completed the Ucolo No. Z well on one of the
Bairds leases as a gas and condensate well, on or about April 19th,
1983,

Celsius pooled the three Bairds leases for gas on April 20,
1983, by recording a declaration of pooling in the San Juan County
Recorders office for a total of 210.14 acres, which surrounded the
drill site for the Ucolo No. 2 well. (Page 21, Line 19 thru 22,
Cause No. 186-10; Page 14, Line 7 thru 8; and Page 25, Line 7 thru
12, Cause No. 186-15.

The three leases have a pooling terminating clause that states:
"Lessee may terminate any pooling order effected hereto at any time
the pooled unit is not producing and no drilling operations are
beiny conducted. (Celsius Exhibit No. 2, Line 44, Cause No. 186-10.)

Celsius cannot terminate the voluntary pooling unit, because
Ucolo No. 2 well on the Bairds lease is producing gas and condensate.

On April 6, 1984, almost a year after pooling the Bairds three
leases, Celsius presented to the Bairds a gas division order
establishing payment of 100% of the royalties from the Ucolo No. 2
well to the Bairds.

In exchange for that agreement, to pay the Bairds 100% of the
royalties, the Bairds agreed to ratify the three leases that
arguably, at that point, had expired back in 1983. (Page 14, Line
22 thru 18, Cause No. 186-16.)

-2 -



N S~

Counsel for Celsius, Mr. Gill, asked his witness, Mr. Pittam,
the following question: "You heard Mr. Rampton say that the Bairds
signed the division order for two purposes. First, to ratify the
lease. Whey did you ask them to ratify the lease?" Answer: "The
Bairds were asked to ratify the lease, because Larry White had a
(top lease) option to top lease with them, which he insisted was in
effect. That our lease had expired."

Question by Mr. Gill: "And you were under the impression at the
time, that there was a cloud on the title, that ratification would
cure?" Answer: "Yes." (Page 30, Lines 2 thru 11, Cause No.
186-15.)

Question: "You also heard Mr. Rampton say that the signing of
the division order extended the lease, is that correct?" Answer:
"Well, the production in the well extended the lease. The leases
were extended by the fact they were voluntarily pooled and were
productive." (Page 30, Line 12 thru l6, Cause No. 186-15.)

The Board established a drilling and spacing unit for the Ucolo
Field on February 28, 1985 consisting of the Bairds 110.14 acres and
189.86 BLM acres by Cause No. 186-1l4.

Cause No. 186-14 was amended reducing the spaced unit to 200
acres; 110.14 acres of the Bairds and 89.86 acres of BLM lands.

The title question is now settled. The Bairds and Celsius agree
there is an agreement to pay the Bairds 100% of the royalties on all
the production from the Ucolo No. 2 well. That the three leases
have been effectively ratified and voluntarily pooled under the
terms of the leases for a total of 110.14 acres.

NOTE: The voluntary pooling above is under the lease authority,
not the Ucolo spacing unit pooling order.

Order No. 32; Conclusions of Law No. 21 and No. 29; Findings of
Fact No. 2 and 13 do not take into account the above agreement. The
fact is: The Findings of Fact, Conclusions of Law and the Order,
totally ignores the agreement between the Bairds and Celsius.

Qur position: the Board does not have the legal authority,
implied or granted by the Utah Code Annotatd 40-6-6 to alter, void
or disregard a contract agreement beteen a royalty owner and the
lessee, unless the agreement is found to cause a violation of
"correlative rights", or is found to be unjust and unreasonable.

Overriding royalties, production payments, royalties and other
contractual agreements not subject toc paying the cost of drilling,
equipping or operating are authorized in all subsections of 40-6-6,
dealing with royalty owners except 40-6-6(7)(b) where a
nonconsenting owner is not subject to a lease, then his royalty is
determined by a specific formula.
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The manual of oil and gas terms distributed by the Interstate
0il and Gas Conservation Compact, defines "overriding royalty" as
follows: "An interest in o0il and gas production at the surface free
of expense of production, and in addition to the usual landowners
royalty reserved to the lessor in o0il and gas lease."

In this case though, the agreement between the Bairds and
Celsius was not specifically called an overriding royalty, it is an
interest in the production at the surface, free of charge.

In this case, if the Bairds royalty was 1/8 or 12.5% of the
contractual payment or overriding royalty would be 5.6241%.

Our position, based on the above is that the Bairds should be
paid the royalty, under the terms of their lease on 110.14/200.14 of
the production from the pool. The BLM should be paid the royalty
under the terms of their lease on 89.86/200.14 of the production
from the pool.

Additionally, the Bairds should receive an overriding royalty or
contract payment of the royalty under their lease on 89.86/200.14 of
the production from the pool.

order No. 32 should be amended to conform with the above
position.

We will now address Findings of Fact No. 13; Conclusions of Law
No. 25; and Order No. 34.

Findings of Fact No. 13: "Based upon the evidence presented and
stipulations of the parties, we find the Bairds have not voluntarily
pooled their interests and that their interest in the drill site
spacing unit for the Ucolo No. 2 well consisting of 200.14 acres as
discussed below should be statutorily pooled as of the date
specified below." (Emphasis added.)

The following discussion will address only those parts of the
Order, the Conclusion of Law and Findings and Fact, underlined above
and designated as: (Emphasis added.)

The argument that Rule C-3(b) precludes or prohibits the
drilling of a second well in the N1/2 of Section 10, is based on
only one part of Rule C-3. 1In fact, on only part of Rule C-3(b).
The last part of C-3(b) says "unless an exception is granted by the
commission pursuant to Rule C-3(c)" "The commission may grant an
exception to the requirements of (b) above as to the status of a
particular well location, without notice and hearing, where an
application has been filed in due form and: (1) The necessity for
an unorthodox location is based on toporaphical and or geological
conditions. (2) The ownership of all o0il and gas leases within a
radius of 660 feet of the proposed location is common with ownership
of the o0il and gas leases under the proposed location."
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Celsius was gqualified for a well site exception location under
(2) above, because they were the only leasehold owner in the N1/2 of
Section 10. Exhibit 4, Cause No. 186-14 (Exhibit D, Cause No.
186-15), Celsius was eligible for a well site exception due to
geological conditions. (Exhibit 4 shows reservoir structure and
porosity lines, Cause 186-14; Exhibit D with reservoir calculated
drainage area calculation attached, Cause No. 186-15.)

The above substantiates the fact, Celsius could have qualified
for an exception to Rule 3-C(b) by making an application under Rule

Celsius Exhibit D above, shows the location of the BLM lease and
Ucolo No. 2 well. Celsius Exhibit 4, above, shows there is numerous
possible exception locations on the BLM lease within the high
porosity structural contour line that would qualify under Rule
C-3(c).

Celsius did not choose to make an application for an exception
well on the BLM lease for the Ucolo pool.

Celsius' "correlative rights" would have been violated if they
were forced to drill a second well on the BLM lease or any other
place in the Ucolo Field. As will be explained below in the
discussion of "correlative rights".

The definition of "correlative rights" was changed substantially
from the previous definition, by Senate Bill 157 effective May 10,
1983. The present definition is: "Correlative Rights", means the
opportunity for each owner in a pool to produce his just and
equitable share of the oil and gas in the pool without waste.
(40-6-2)(2) (Emphasis added)

The key words are opportunity and wastes. The definition of
waste was also expanded by Senate Bill 157. The applicable part is
40-6-2(12)(c). "Locating, drilling, equipping, operating or
producing of any oil or gas well in a manner that causes reduction
in the quanity of o0il or gas ultimately recoverable from a reservoir
under prudent and economical operations or that cause unnecessary
wells to be drilled. Or that causes the loss or destruction of oil
or gas, eilther at the surface or subsurface." (Emphasis added.)

This new definition adds limited validity to the Right of
Capture and additionally that each owner shall have the opportunity
to recover and produce his share of the o0il that is in the
reservoir, when the operator takes advantage of his right to produce.

In Cause No. 186-10, October, 1983, Celsius witness, Mr. Pittam,
testified that they had already drilled three Ucolo wells (Page 10,
Cause No. 186-10):
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Ucolo No. 1 - To the North in Section 3.
Ucolo No. 2 - Well to the N1/2 of Section 10.
Ucolo No. 3 - Well in the S1/2 of Section 10.

The Ucolo No. 2 well, the discovery and producing well, is
located less that 4000 feet from the Ucolo No. 1 well. Ucolo No. 1
well had been plugged and abandoned as to the Desert Creek
Formation. The Ucolo No. 3 well is less than 2000 feet south and
west of Ucolo No. 2 well in the S1/2 of Section 10 in a voluntarily
pooled unit.

Mr. Gill stated in part: " and we believe we can show 320 acre
drainage". (Page 45, Cause No. 186-10.)

Celsius testified the Ucolo No. 2 well would drain approximately
250 acres, based on their calculations and Celsius' Exhibit No. 9.
Celsius also testified that an additional well would cost $850,000
and that such a unit would avoid the drilling of an unnecessary well
and serve to protect correlative rights. (Page 49 and Celsius
Exhibit No. 9, volumetric calculation of estimated reservoir
drainage area, Cause No. 186-14).

The order in establishing the Ucolo No. 2 drilling and spacing
order was based on the above principals.

The above information, we believe, is substantial evidence that
an additional well in the N1/2 of Section 10 would be an unnecessary
well, would be a waste and a violation of Celsius' correlative
rights.

That the statutory definition of "correlative rights" takes
preference over a rule adopted under a previous statute. Even under
the Rule C-3 subsection (c)(e) which reads: "The spacing
requirements of this rule shall not apply in cases where, in the
opinion of the commission, engineering practices have proven
otherwise", (Emphasis added.)

Engineering in this case certainly is used as the science by
which properties of energy are made useful. This means Petroleum
Engineering.

It is our opinion that Celsius had every opportunity to apply
and be granted an exception to C-3(b) to protect their correlative
rights and not drill a exception well, or an unnecessary well.

It is also our opinion that Celsius had every opportunity and
right to be granted an exception to the General Rule C-3(b) or to
drill a well in the BLM lease, had they preferred to do so.

Conclusion of Law No. 25: "Upon completion of the Ucolo well
No. 2, as a gas well, Rule C-3(b) of the Board's General Rules and
Regulations, which establishes state wide spacing in the absence of

-6=



7 “". .
\\/ L

special field spacing precludes the drilling for production of an
additional Desert Creek gas well in the N1/2 of Section 10. Thus,
the general rule, which we stated, makes pooling effective as of
first production, should apply in the absence of special
circumstances, which would make pooling as of such date not just and
reasonable. We find no such circumstances in this case".

We believe that the information we have provided as adequate
proof and reasons that Rule C-3 has not precluded Celsius from
drilling a well for production of gas from the Desert Creek
Formation in the N1/2 of Section 10, Celsius had not lost their
rights of capture.

We would like to quote the legal position of Celsius, regarding
retroactive pooling, that can be found on Page 65 of Cause No.
186-15: "We submit, as I go through this legal argument, that there
is a rule of law that all of the courts, that have examined
retroactive pooling have found to be consistent in these cases and
the rule is this: However you label it, whatever you do, it is that
point in time where the nonproducing, offsetting owner loses his
rule of capture rights. That is the date on which the pooling order
is retroactive to, and that is the common thread through all the
cases. When the rule of capture rights are lost, that is when, for
a pooling order to be just and reasonable, that a pooling order goes
retroactiver,

The above statement is self explanatory, retroactive pooling
applies, only after the owner looses the rights of capture.

We believe we have demonstrated that Celsius never took the
opportunity of requesting a well location exception. That Celsius
was eligible for such exception under Rule C-3(c) and Rule C-3(e).

That imposition of a one well drilling and spacing order,
without granting all interest owners the right to participate in the
production from the permitted well as of that date such restriction
would result in taking of property without due process of law.

The date of the spacing order was February 28th, 1985, and that
is the gate the Ucolo No. 2 well pooling order should become
effective,

It is our position that the date the Ucolo No. 2 well drilling
and spacing unit was established in Cause No. 186-14, was the date
Celsius lost the rule of capture rights, February 28, 1985.

We have shown that "correlative rights" statutes aid not require
Celsius to drill an unnecessary well. That an additional well in
the N1/2 of Section 10 would have been a waste and an unnecessary
well., Therefore, Celsius had a right to obtain a exception under
Rule C-3(d). That, February 28, 1985, is the date of Ucolo No. 2
well pooling order should become effective, and Order No. 34 should
be amended to reflect the above position.
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Our position as addressed in the first part of this dissent is
that there was a legal contract between Celsius and the Bairds.
That the Bairds have a legal right to an overriding royalty payment
and Order No. 32 should reflect the above positions.

Respectfully submitted this 20th day of November, 1985

Richard B. Larsen
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing
instrument upon all parties of record in this proceeding by mailing a copy
thereof, properly addressed, with postage prepaid to those persons noted
below.

Dated at Salt Lake City, Utah, this 6th day of August, 1985,

[@%@M S ft)

Utah State Office

Minerals Management Service
Bureau of Land Management
324 South State

Kenai Partners Drilling
Program Series 82-1

c/o Kenai Oil and Gas Inc,
One Barclay Plaza, Suite 500

Salt Lake City, UT 84111

Mazzola & Co.
14624 Fenton
Broomfield, CO 80020

Mr. Joseph R. Mazzola
14624 Fenton
Broomfield, CO 80020

Mr. Maurice W. Brown
300 South Greeley Highway
Cheyenne, WY 82001

Mr, Larry J. White
1305 Park View Boulevard
Colorado Springs, CO 80906

Clifford C. Fossum, Esq.

Dilts, Dyer, Fossum & Hatter, P.C.
140 West First Street

P. O. Drawer 1717

Cortez, CO 81321

Anthony J. Rampton, Esq.

Fabian & Clendenin

215 South State Street, Suite 1200
Salt Lake City, UT 84111

1657 Larimer Street
Denver, CO 80202

Mr. Ed Baird, Jr.
P. O. Box 471
Dove Creek, CO 81324

Mr. Robert Baird
P. O. Box 235
Dove Creek, CO 81324

Ms. Marguerite Wilson
P. O. Box 416
Dove Creek, CO 81324

Ms. Marie Grubbs
P, O. Box 1483
Fruita, CO 81521

Ms. Callie Cowling
458 Ananassa

Grand Junction, CO 81501
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- (u-942)

. NOVZ2B 983 - s

= ‘ |

- i

. . !

f

Certified Mafl ] | . LT , ;QPLf‘- E
Celsfus Energy Conmpany )

P. 0. Box 11070 ~ N A

Salt Lake City, Utah 84147 ’ '

NOTICE OF RENTAL RATE INCREASE . <~ " =i~ .o

This office has been notified that based on ofl and gas deve1opment 1n o e
San Juan County, Utah, the following lands in ofl and gas lease U-30135 T
are, effective November 1, 1983, within a new addition to the known

geologic structure of the Bug field:

T- 36 S-. R. 26 E-, SLH, Um ST ,‘ e

Sec. 9, Wy, NWGSEK; LTI
Sec. 10, lot 1, NWiNEY, I8, SiBNWy. - .

In accordance with the regulations in 43 CFR 3103.2-2(d), notice is é~'-~‘”‘”' o e
hereby given that beginning July 1. 1984. the renta] rate w111 be $2 per S B

acre. - R e é"f )
_ [
L ~—
o ;f;;9;¢9~t~jii;;?f " Chief, Mineral —r?

S Adjudication ectfon
cc: Accounts F ) - . o N ":;.1-;;'--~‘:'.‘-‘ ' ". -“

i ™ .,_;CQ' "‘-. . - - e -.'.- sl ‘
SBradley:oa 11/25/83 .. 0 T SRR
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\M‘Petl 'DV\ F& theae‘lng A 0T Lo ASTVTNT -‘..” t
oeicet ND 850, A LA i I FLTLY REDFR TO
EM No. I8k 1>
2100
(L-€22)
‘. -
To . Deputy Statre Sirvector, Operations U-940 Date: November 14, 1
FRrROM : Leputy S tate Director, Minerals U-920

SUBJECT : Undefined

Based on o0il and gas
described lands (366
a new addition to th

Encliosure

cc: Washington
District Office
Petroleum Inves

£5C-1%41-2
War. 1974

Known Geologic Structure, Utah

development in San Juan County, Utah, the following
2.68 acres, including 2019.75 Federal acres) comprise
e Bug KGS, effective November 1, 1983:

Salt Lake Meridian, Utah

1.3 5., %5,
Secs. 33, 34 and 35;
T. 36 S., R. 36—€T, 24 &
Secs. 3 and 4;
Sec. 8, NE/4;
Sec. 9, N/2, SE/4;
Sec. 10;
Sec. 15, Lots 1 to 4 inclusive,
W/2NE/4, NW/4, W/2SE/4.

Boeislos & (#Lonom

tment Company

|
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__—uop—— Structure on top of Desert Creek Limestone C.I.=25'

__,0— —Isopach of porosity, Desert Creek Limestone, C.1.=10'

Bug KGS Effective 8-28-80, 5,083 acres

f "1 Undefined addition, effective 11-1-83, Letter 11-14-83 3663 acres,
h including 2020 acres Federal

The Bug KGS expanded with production from a new porous zone in the
Desert Creek, and a new horizon in the Honaker trail by Celsius
Energy: Well 2 Ucolo (SWNE 10-365-26E) completed 4-19-83 from .
6304-6312' for an 1.P. of 141 BOPD, 1790 FCFGPD, and 1 Ucolo

(L SW 3-365-26E) completed 6-5-83 from 4558-4568 for an 1.P. of

573 MCFGPD, respectively.
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Contlemon:
Pocordine to our records, voun zre the leccee of 8% of ¢il an” ons lease
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vou will he evoected to Arill 2 rrotertive vell on vour lease unless vou can
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well would kave little or no crarce of encomterirc 0il or oass in cuantities
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Actino Chief, Pranch of Fluid Minerals
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United States Department of the Interior ~ 3105

BUREAU OF LAND MANAGEMENT (U-922)
UTAH STATE OFFICE
124 SOUTH STATE, SUITE 301 .
SALT LAKE CITY, UTAH 84111-2303

April 24, 1985

Celsius Energy Company
p.O. Box 11070
Salt Lake City, Utah 84147

Re: Oommunitization Agreement
Nk Sec. 10, T.36S.,R.26E.
San Juan County, Utah

Gentlemen:

your letter of April 11, 1985 requests our concurrence in an effective
date of April 1, 1985 for a communitization agreement encompassing the
referenced area. The policy of this office is to have the effective
date of the communitization agreement prior to the date of first
production and/or sales of the well producing communitized substances;
therefore April 1, 1985 js an unacceptable date. According to our
records Ucolo Well No. 2 commenced drilling on March 18, 1983 and was
completed for production on April 19, 1983 with a DST run on the Desert
Creek Formation with sales. Hence, the communitization agreement
should be effective the first of the month in which hydrocarbons were
produced for sales.

1f you need further information or explanation, 4o not hesitate to
contact this office. Your cooperation in this matter is appreciated.

Sincerely,

R. A. Henricks
Acting Chief, Branch of Fluid Minerals
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In so far as judgment is rendered in
favor of defendants for the recovery of
one-half of the proceeds derived from the
sale of the alfalfa seed less one-half of the
costs of harvesting it is affirmed, and it is
reversed as to the judgment entered on the
motion filed for attorney’s fee with direc-
tions to vacate such judgment and dismiss
the motion.

HALLEY, V. C. J, and WELCH,
CORYN, DAVISON, JOHNSON, O’NEAL
and BINGAMAN, J]J., concur.

CARTER OIL CO. v. STATE et al.
No. 34122,

Supreme Court of Oklahoma.
Oct. 23, 1951.

As Corrected Nov. 19, 1951.

In proceeding between Van-Grisso Oil Com-
pany and Carter Oil Company for order of
Corporation Commission fixing percentage of
allowable oil production from 10 acre tract
which each such party as lessee at different
level might be allowed to produce, the Cor-
poration Commission entered order which
allowed well of each lessee to produce 50%
of allowable and which in effect required the
Carter Oil Company, as first producer, to ac-
count for oil taken from tract prior to com-
mencement of production by well of Van-
Grisso Oil Company, and the Carter 0Oil Com-
pany appealed. The Supreme Court, O’Neal,
J., held that order making division of allow-
ahle production was not supported by any
competent evidence.

Order reversed.

1. Mines and Minerals &=92.15

Power and authority of Corporation
Commission relating to conservation of
oil is limited to power expressly or by nec-
essary implication granted to it, and such
power must be exercised in strict con-
formity with the grant of power. 52 O.S.
Supp. § 86.4.

2. Mines and Minerals ¢>92.23

Provisions of rule of Corporation
Commission that well drilled for oil and
gas to common source of supply at depth
in excess of 2500 feet shall be located not
less than 330 feet from property line, and
not less than 600 feet from any other
producing well, unless otherwise specifically
permitted by order of Commission, in
absence of establishment by Commission
of well-spacing or drilling units in particu-
lar pool, governed granting of application
by holder of lease for production above
4000 foot level for drilling of well below
2500 foot level on 10-acre tract on which
another lessee for production below 4000
foot mark already had producing well. 52
0.S.Supp. §§ 86.4, 87.1(a-d).

3. Mines and Minerals ¢=92.23

Rule of Corporation Commission pro-
viding that well drilled for oil and gas
to common source of supply at depth in
excess of 2500 feet shall be located not
less than 330 feet from property line,
and not less than 600 feet from any other
producing well, unless otherwise speci-
fically permitted by Commission, did not
establish 10 acre tract which was but part
of oil pool as well spacing and drilling unit,
but such rule merely established location
of drilling site. 52 O.S.Supp. §§ 86.4, 87.-
1(a-d).

4. Constitutional Law &=278(1)

Where 10-acre tract was subject to
jease for production below 4000 foot level
and another lease for prouction above such
level, and well below level had been pro-
ducing for some time when other lessee
procured exception to Corporation Com-
mission rule and was allowed to drill second
well, order of Commission which in effect
made producing lessee account to other
lessee for oil previously taken from com-
mon source of supply and which operated
to limit production from tract below al-
lowable fixed therefor in accordance with
statute, was void in that it deprived first
producer of his property without due
process of law. 52 0.S.Supp. §§ 864, 87.1
(a-d).




5. Mines and Minerals €=92.48

Power and authority of Corporation
Commission in connection with establish-
ment of allowable production from tracts
within pool area is limited to restraint in
event that owners of wells exceed maxi-
mum production established as allowable
for unit, and does not extend to the making
of an apportionment of the unit allowable
between several lessees. 52 0.S.Supp. §8§
86.4, 87.1(a-d).

6. Mines and Minerals &=92.49

Statute which expresses and defines
power of Commission in administering law
applicable to those pools where well-spac-
ing or drilling units have been established
may be invoked by Commission to prevent
waste and ratable takings of production
under well-spacing and unit operations, and
to prevent waste of natural resource of
value to people, but such statute applies
only to pools as to which well-spacing or
drilling units and zoning ordinances have
previously been established by Commission.
52 O.S.Supp. § 87.1(a-d).

7. Mines and Minerals &247

Law of capture under which oil and
gas belongs to person who reduces it to
possession, prevails in this state, except
as it may be modified by laws enacted under
police power, such as proration and spac-
ing statutes, and zoning ordinances.

8. Mines and Minerals &=47

Statutes enacted under police power
which modify law of capture with relation
to oil and gas are not self-executing, but
merely authorize administrative boards to
issue orders which have effect of regulat-
ing or abrogating the law of capture. 52
0.S.Supp. § 87.1(a-d).

9. Mines and Minerals &92.2

The authority of State to prevent
waste of oil and gas pools as natural re-
source of value to general welfare of peo-
ple is inherent under police power of state.
52 O.S.Supp. § 87.1(a-d).

10. Mines and Minerals €>92.59

Order of Corporation Commission
having effect of judgment for closing of
producing oil wells must be based on com-
petent evidence.
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11. Evidence &>597
“Substantial evidence” means evidence
of substance which induces conviction.
See publication Words and Phrases,
for other jndicial constructions and defi-
nitions of *“‘Substantial FEvidence”.

12. Mines and Minerals &>92.59

In proceeding before Corporation
Commission to fix allowable production of
oil from 10-acre tract of land subject to
lease for production below 4000 foot level
and another lease for production above
4000 foot level, and to fix percentage of
allowable to be taken by each lessee, order
that each party was entitled to produce
509% of allowable of unit involved was
not sustained by evidence.

(3. Administrative Law and Procedure
€&=462
Boards of quasi judicial powers must
base their findings and orders on substantial
evidence.

14. Administrative Law and Procedure
&=676, 763, 791
Public Service Commissions &332

Constitutional provision relating to
appeals from decisions of <Corporation
Commission contemplates reexamination by
court of record on appeal and determina-
tion by court as to whether findings and
conclusions of Commission are sustained by
law and substantial evidence. 0.S. 194},
Const. art. 9, §8 20, 35.

t5. Administrative Law and Procedure
€783

Public Service Commissions &=32

When it is claimed that order of Cor-
poration Commission impinges on constitu-
tional rights, court is authorized to ex-
ercise its independent judgment as to both
law and facts. O.S. 194], Const. art. 9,
§§ 20, 35.

Syllabus by the Court.

1. Under Article 9, Sec. 20, of the
constitution of the State of Oklahoma, the
Supreme Court review of appealable orders
of the Corporation Commission shall be
judicial only, and in all appeals involving
an asserted violation of any rights of the
parties under the constitution of the Uni-
ted States, or the constitution of the State

v
1
i
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of Oklahoma, the court shall exercise its
own independent judgment as to both the
law and the facts.

2. Under the above provision of the
constitution, it is provided that in all
other appeals from the orders of the Cor-
puration Commission the review of the
Supreme Court shall not extend further
than to determine whether the Commission
has regularly pursued its authority, and
whether the findings and conclusions of the
Commission are sustained by the law and
substantial evidence.

3. Under 52 0.5.Supp. 1949, Sec. 87.1
(@), (), (c) and (d), the legislature has
expressed and defined the powers of the
Corporation Commission in the exercise
of its administrative control over the pro-
duction of oil and gas and under these
statutory provisions the Commission can
only exercise its jurisdiction as it affects
pools where it has established well-spacing,
drilling, or zoning units, and where the
Commission after hearings has determined
that the orders are necessary under the
state police powers for the prevention of
waste as specifically defined in the statute.

4. Under the record made before the
Corporation Commission, the evidence
shows that the Commission has not estab-
lished a well-spacing, drilling, or zoning
as applied to the Carter-Knox Woods
po-l, within which pool the two wells in
question were drilled. Therefore, the pro-
visions of the statute referred to in para-
graph 3 of the syllabus do not——apply.

5. Under the Session Laws of 1947,
page 327, Sec. 4, and subsequent amend-
ment, Title 52 0.S.Supp., 1949, Sec. 864,
the legislature authorized the Corporation
Commission to promulgate rules and regu-
lations applicable to each common source
of supply and to make general orders, rules,
and regulations applicable alike to all com:
mon sources of supply in the state, but
under this grant of power the legislature
expressly stated under the statute here
considered “that the Corporation Commis-
sion shall not, under the provisions of this
act, make any order establishing a well-
spacing or drilling unit.”

6. Under the Corporation Commis-
sion’s rule 202 a well drilled for oil to
a common source of supply in excess of
2500 feet shall be located not less than
330 feet from any lease line and mnot less
than 600 feet from another producing well,
unless otherwise permitted by the commis-
sion. The Commission’s order authorizing
the drilling of the second well was a valid
order.

7. Where one lessee holds a lease on
a ten acre tract within the pool in question
covering all production of oil at depths
below the 4000 foot level, and another les-
see holds a lease on all oil production above
the 4000 foot level, and where the lessee
holding the lease covering the lower level
drills a well to a depth of more than 4000
feet, it is entitled under rule 202 to produce
the well from the lower level if within the
maximum allowable as established by the
Corporation Commission’s order applicable
to units within the pool.

8. Where the lessee holds the lease
on the same ten acre tract to depths above
the 4000 foot level, it must, under rule 202,
apply to the Corporation Commission for
permission to drill the second well. Upon
proper application the Commission is au-
thorized to grant the lessee permission to
drill the additional well to a depth of 4000
feet as provided in its lease contract, and
said lessee is entitled to produce said well
within the allowable production as allocated
to said unit by the Commission.

9. Where the lessee's well producing
oil at a depth below the 4000 foot level
was capable of producing 93 barrels daily
as of the date of the Corporation Commis-
sion’s order, and the lessee’s well producing
at a depth of less than 4000 was capable of
producing 55 barrels of oil daily as of
that date, and the lessee’s well under the
4000 foot level was completed in April,
1948, and the lessee’s well above the 4000
foot level was completed in November,
1948, and where the Commission had not es-
tablished well-spacing, drilling or zoning
units under the applicable statutes, the Cor-
poration Commission exceeded its authority
under its order to allocate the allowable
production equally between the two wells.
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10. Under the oil and gas conserva-
tion laws of the State of Oklahoma, an
order of the Corporation Commission
which fixes or limits the daily allowable
production of oil from a unit within a com-
mon source of supply of an oil producing
area, to an amount of oil less than the
amount allowed other similar units within
said common source of supply is contrary
to law.

11. The law of capture under which
oil and gas belongs to the one who reduces
it to possession obtains in Oklahoma ex-
cept as it is or may be modified under laws
enacted under the police power, such as
proration and spacing statutes, and zoning
ordinances. Such statutes and ordinances
are not self-executing. They simply au-
thorize administrative boards to issue
orders that have the effect of regulating or
abrogating, in a measure, the law of cap-
ture.

12. Where the Corporation Commis-
sion’s order is in derogation of wvalid
statutory enactments governing the Com-
mission’s power and authority to regulate
the drilling and production of oil and gas
wells, thereby depriving a producer of his
property without due process of law,
such order impinges on the guarantees em-
braced within the periphery of the federal
and state constitutions, and is thereby void.

13. Where the Commission’s findings
and order are based on the testimony of
two expert witnesses, one stating the upper
level formation well produces approximate-
ly 756z of recoverable oil, and the lower
level well approximately 25% of the re-
coverable oil, and the other expert stating
the lower level will produce approximately
75¢% and the upper level approximately
256, of the recoverable oil, and the Com-
mission finds the evidence to be “almost of
diametrical opposites” and without more
finds that each lessee is entitled to 50% of
the oil to be produced from the unit, said
finding and order based thereon is not
sustained by the evidence, and therefore
is contrary to law.
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W. T. Anglin, Holdenville, Forrest M.
Darrough, Joseph A. Gill, Tulsa, John L,
Cravens, Oklahoma City, for appellant.

Floyd Green, Conservation Atty. Cor-
poration Commission, Oklahoma City, C.
D. Cund, Duncan, T. Murray Robinson,
Oklahoma City, for appellees.

O’'NEAL, Justice.

This is an appeal from an order of the
Corporation Commission of the State of
Oklahoma, fixing the allowable production
of oil from a ten acre tract of land, and
fixing the amount of percentage thereof to
be taken by The Carter Oil Company, the
holder of an oil and gas lease covering
said ten acre tract as to oil and gas pro-
duced below the 4000 foot level below the
surface, and Van-Grisso Oil Company, the
holder of an oil and gas lease covering said
tract as to the oil and gas to be produced
from above the 4000 foot level below th
surface. :

The Carter-Knox-Woods pool is a source
of supply of oil and gas underlying several
sections of land in Township 3 North,
Range 5 West, Grady County. The pro-
ductive portion of the formation is quite
narrow horizontally, being approximately
600 to 700 feet wide running in a north-
west and southeast direction. The pro-
ductive portion of said formation is so
situated within the section as to dip from
the northeast to the southwest at an angle
of approximately sixty degrees and is to a
depth of approximately 4000 feet, extend-
ing from several feet above said depth to
several feet below that depth. The Carter
QOil Company owned an o and gas lease
covering the ten acre tract here involved,

namely: The Southwest Quarter of the

Southeast Quarter of the Southeast Quart-
er of Section 6, Township 3 North, Range
5 West of the I. M. On May 26, 1938 it
assigned said oil and gas lease to T. H.
McCasland “insofar as said lease covers
producing horizon above the depth of 4000
feet” Later Van-Grisso Oil Company,
Norman W. Brillhart and Glen S. Norville
acquired a part of the interest of McCas-
land. Under the lease as now owned The

Carter Oil Company asserts the right to-

ittt -
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produce oil and gas in said formation be-
low the depth of 4000 feet and Van-Grisso
Oil Company and associates assert the
right to produce from above the depth of
4000 feet.

In April, 1948, The Carter Oil Company
drilled, and completed for production, a
well on said tract about eighty feet west of
the center of said tract. Thereafter, May
17, 1948, Van-Grisso Oil Company and
associates filed an application” with the
Corporation Commission for permission to
drill a well on said ten acre tract, as an ex-
ception to the Commission’s rule 202,
which, without such exception, prohibited
the drilling of another well below the depth
of 2500 feet. The application stated the
matter of divided lease ownership; the
drilling of a well by The Carter Oil Com-
pany, and alleged refusal of The Carter Oil
Company to recognize the right of appli-
cant to share in the production of said
well, and asserted that unless permission
were granted to drill the additional well
under an exception to rule 202 of the Com-
mission, they would lose oil rightfully be-
longing to them.

The application was set for hearing June
11, 1948 before W. H. Sollers, Trial Ex-
aminer, at which time W. D. Grisso pro-
duced evidence in support of the applica-
tion. At that hearing W. D. Grisso, rep-
resenting the applicants, suggested that
the matter of division of the allowable
production as between the two wells be
deferred until after the Van-Grisso well
had been drilled so that the capacities of
the respective wells could be ascertained
and more exact information as to the pro-
ducing formation might be made known.
The Carter Qil Company requested that a
temporary division of allowable be fixed
prior to the drilling of the Van-Grisso well
to be effective upon completion of such well
and pending final hearing on the question
of division of the allowable production.

Van-Grisso and Republic Natural Gas
Company owned a lease on the ten acre
tract directly south of the Carter-Van-
Grisso ten acre tract. They had drilled a
well on the south ten acre tract and filed
a consent and waiver as to the drilling of
the second well on The Carter-Van-Grisso

ten acre tract. After said hearing, and
based thereon, the report of the Trial Ex-
aminer recommended, and the order of
the Corporation Commission granted per-
mission to Van-Grisso to drill the addition-
al well, and fixed temporary division of
the normal per well allowable of 200 bar-
rels per day at 50% to each well in the
event the Van-Grisso well be completed as
a producer. This order was dated June 22,
1948. On or about October 22, 1948 Van-
Grisso commenced the drilling of their well
and completed it as a producer on Novem-
ber 23, 1948. On November 30, 1948 Van-
Grisso and associates filed an application
for an order by the Commission fixing a
percentage division of the allowable of the
two wells. Hearing was had on this ap-
plication January 5, 1949 resulting in find-
ings of fact and an order; (2) That the al-
lowable from said tract be fixed at the al-
lowable production for other tracts in a
common source of supply, or the capacity
of the larger well on the tract, whichever
is the smaller; (3) That the Conservation
Department make quarterly tests of the ca-
pacity of the two wells to produce, for the
purpose of fixing the allowable production
from said tract; (4) That each of the two
wells be allowed to produce fifty percent of
the allowable from the tract as of June 22,
1948, and that all oil produced from said
tract subsequent to that date be divided
equally between the owners of the two wells
located on said tract; “(5) That the pro-
duction from the Carter Oil Company’s
well should be hereafter limited to 10 bar-
rels of oil per day, and the applicants here-
in should be permitted to produce the re-
mainder of the allowable from said tract
from their well until such time as the
amount of oil produced from said tract
subsequent to June 22nd, 1948 has been
produced equally by both parties, and that
when such production has been equalized,
then the parties should be permitted to pro-
duce from said common source of supply
underlying said tract of land, equal
amounts of the allowable production there-
from.” And: “(6) That in the event eith-
er of said wells are not capable of produc-
ing its share of the oil allowed to be pro-
duced from said tract, then the other wells




792  OkL

(sic) should be permitted to produce only
such percentage of its share of the allow-
able production.” The Carter Oil Com-
pany appeals from said findings and order.

The first contention of The Carter Oi!
Company is that the retroactive provision
of the order of the Corporation Commis-
sion making the division of the allowable
production of the two wells effective prior
to the completion of the second (Van-
Grisso) well, is contrary to the applicable
law and to the evidence presented in the
matter,

The uncontradicted evidence is that The
Carter Oil Company completed its well in
April, 1948 in the Woods sand formation
below a depth of 4000 feet. The Trial
Examiner found that The Carter Oil Com-
pany has drilled a well for oil and gas on
said ten acre tract of land to the Dor-
nick-Hills-Woods sand to a depth of about
4200 feet, and set their casing at a depth of
4005 feet below the surface, and are pro-
ducing oil from said well at a depth of 4005
feet; that the Dornick-Hills-Woods sand
was encountered at a depth of 3986 feet.

As above stated, the Corporation Com-
mission approved said finding and entered
an order permitting Van-Grisso and asso-
ciates to drill a well on said ten acre tract
to a depth of 4000 feet for the purpose of
producing oil that may be recovered above
said depth which belongs to them; that the
allowable for wells in that area is 200 bar-
rels per day, and if the well to be drilled
by applicants (Van-Grisso and others) is
a producing well, the allowable for the
unit upon which these two wells are lo-
cated shall be divided equally between the
two wells; that the Corporation Commis-
sion should retain jurisdiction over this
matter so that when all available informa-
tion is had and presented, they may adjust
the equities between the owners and oper-
ators of the two wells, and fix the allow-
able for the two wells. The evidence
shows that between June 22, 1948 and No-
vember 23, 1948 The Carter Oil Company
well produced 20,229 barrels of oil. The
order of the Corporation Commission, not
directly, but in effect, required The Carter
il Company to account to Van-Grisso and
associates for the one-half of the 20,229

®
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barrels of oil produced during said perjod.
It required The Carter Oil Company to re-
duce its rate of taking to ten barrels of oil
per day until Van-Grisso and associates
shall have equalized said production by pro-
ducing from their well the difference be-
tween the ten barrels per day and the al-
lowable for the unit, or as much thereof as
the Van-Grisso well is capable of produc-
ing. During the first twenty-three days of
November, 1948, The Carter Oil Company
well produced at the rate of more than 100
barrels per day. At the time of the hear-
ing said well was producing at the rate of
93 barrels per day. The Van-Grisso well
was then producing about 55 barrels per
day. The allowable as above noted for the
unit was 200 barrels per day, or the ca-
pacity of the larger of the two wells,
whichever was the lesser. Therefore the
allowable for the unit was about 93 bar-
rels per day. The Van-Grisso well was
capable of producing only about 55 barrels
of oil per day. Therefore, under the order
of the Corporation Commission reducing
the amount of oil which The Carter Oil
Company was permitted to take during the
equalization period to ten barrels of oil
per day, all the unit would be permitted to
take would be about 65 barrels per day,
thereby reducing the allowable for the unit
to about 28 barrels of oil per day less than
the allowable for the unit under the rules
of the Commission. That would work a
great injustice, not only to The Carter Oil
Company, but to the royalty owners under
the lease. The latter would be losing one-
eighth of about 28 barrels of oil per day
during the entire equalization period which
we estimate at about 450 days, assuming
that the Van-Grisso well will continue to
produce as much as 55 barrels per day.
The loss to the royalty owners alone would
amount to about 1575 barrels of oil. The
loss to The Carter Oil Company would be
much greater.

There was no well spacing order as ap-
plied to the Carter-Knox-Woods pool.
Rule 202 of the Corporation Commission
applicable, as we take it, to all producing
fields, or pools, in the State, provides that
a well drilled for oil and gas to a common
source of supply in excess of 2500 feet in
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depth shall be located not less than 330
feet from any property line, or lease line,
and shall be located not less than 600 feet
from any other producing or drilling oil
and gas well, unless otherwise specifically
permitted by order of the Commission, up-
on hearing; with the proviso that the rule
shall not be applicable, if the operator pro-
posing to drill files with the Commission a
waiver or consent in writing signed by the
lease owner towards whom the well loca-
tion is proposed to be moved. This has the
cffect of a ten acre spacing in the absence
of a specific spacing order.

The order of the Corporation Commis-
sion, in effect, holds that The Carter Oil
Company and the Van-Grisso Oil Com-
pany and associates are the owners of an
ol and gas lease covering the ten acre
tract involved in such proportion that from
and after June 22, 1948 (the date Van-
Grisso and others were given permission to
drill their well) each were entitled to take
one-half of the allowable production of
said tract; that the allowable production of
the tract is 200 barrels of oil per day, or
the capacity of the larger well drilled
thercon. The Carter Oil Company had al-
rcady drilled a well near the center of the
tract which, on June 22, 1948, was pro-
ducing more than 100 barrels of oil per
day. Van-Grisso and others did not com-
mence their well until October 22, 1948 and
did not complete it to production until
November 23, 1948,

The Carter Oil Company continued to
produce from its well, and during that 154
days produced and took 20,229 barrels of
oil from its well. The effect of the order
of the Corporation Commission is to say to
The Carter Oil Company you have, since
June 22, 1948, taken from the common
source of supply 20,229 barrels of oil which
You were not entitled to take because Van-
Grisso and associates were entitled to take
a like amount but were unable to do so.
For that the Corporation Commission will
now cut or limit the amount of oil you may
take in the future to 10 barrels of oil per
day and will allow Van-Grisso and others
to take all of the balance of the allowable
from the ten acre tract until such time as
the amount produced from said tract sub-

240 P.2a—50%;

sequent to June 22, 1948 has been produced
equally by both parties, and that when such
production has been equalized, and there-
after, the parties should be permitted to
produce from said common source of sup-
ply underlying said tract of land equal
amounts of the allowable produced.

The Carter Oil Company contends that
the effect of said order is to say that as of
June 22, 1948 one-half of the oil in place
under said tract belonged to Van-Grisso,
and the other one-half belonged to The
Carter Oil Company. They contend that
the effect of the order is not much short of
an attempt to give Van-Grisso a judgment
for one-half of the oil produced by Carter
during the period.

From a consideration of the entire rec-
ord, it is our view that the order of the
Corporation Commission entered as of
March 8, 1949, is invalid and void for two
reasons:

1. The order as appears on its face is
void because it is retroactive in that the
order allows each well to produce 50% of
the allowable capacity of the two wells to
produce as of June 22, 1948; that after
the date of the order (March 8, 1949) here
complained of, The Carter well is limited
to a production of ten barrels of oi! per
day, and that the Van-Grisso well is per-
mitted to produce the remainder of the al-
lowable from said tract from its well unti!
such time as the amount of oil produced
from said tract subscquent to June 22, 1948
has been produced equally between said
parties; that the effect of the order de-
prives Carter of its property rights with-
out due process of law in the oil produced
from its lease, and thereby deprives it of
its property in violation of the federal and
state constitutions.

Consideration must be given to rules 202
and 312 of the Corporation Commission
under which the Commission’s power and
authority was here invoked. Under rule
202 a well drilled for oil in a common
source of supply in excess of 2500 feet in
depth shall be located not less than 330
feet from the property or lease line, and
not less than 600 feet from any other pro-
ducing or drilling well. The rule then pro-
vides that the rule shall not apply if the
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operator proposing to drill files with the
Commission a waiver in writing signed by
the lease owner towards whom the well
location is proposing to be moved. Rule
312 provides: “The allowable for any well
drilled upon a tract containing less than
the unit acreage authorized by the Com-
mission or at a location which does not
conform to the pattern established by the
Orders of the Commission for the common
source of supply shall be adjusted in the
ratio that the attributable productive acre-
age in the unit, as shown by testimony in
hearing before the Commission, bears to
the established unit acreage.”

[1] We have held in H. F. Wilcox Oil
& Gas Company v. Walker, 1934, 169
Okl 33, 35 P.2d 893, and in kindred cases,
that the authority of the Corporation Com-
mission relating to the conversation of
oil is definitely limited to the power ex-
pressly or by necessary implication granted
to it and must be exercised in strict con-
formity therewith. Also, Grison Oil Cor-
poration V. Corporation Commission, 1940,
186 Okl. 548, 99 P.2d 134; H. F. Wilcox
0il & Gas Co. v. Walker, 168 Okl. 355, 32
P.2d 1044.

[2,3] TItis here asserted that the power
and authority of the Commission to pro-
mulgate the order is vested in the Commis-
sion by virtue of the statute, Title 52 O.S.
Supp. 1949, § 87.1(a), (b), (c) and (d),
which statute expresses and defines the
powers of the Commission in administer-
ing the law applicable to those pools where
well-spacing or drilling units have been
established. The record here shows that
the Commission has not by order, or other-
wise, established well-spacing or drilling
units in the Carter-Knox-Woods pool.
The drilling of wells in the pool is there-
fore limited here solely by the Commis-
sion’s rule 202. The powers of the Com-
mission as relied on by the quoted statute
are inapplicable here for the reason, as
stated, no well-spacing or drilling wunits
have been established by the Commission.
We so held in Croxton v. State, 186 Okl.
249, 97 P.2d 11. We cannot subscribe to
the contention presented that the effect of
the Commission rule 202 establishes the

acreage as a well-spacing and drilling unit.
That rule simply establishes the location of
a drilling site and no more. Unit lines
must be established by a proper procedure.
That contention is laid at rest by Title 52
0.S.Supp. 1949, § 86.4, which rule pro-
vides: “The Commission is hereby em-
powered after notice of hearing to make all
such orders, rules and regulations appli-
cable to each common source of supply as
it may find to be necessary or proper and
to make general orders, rules and regula-
tions applicable alike to all common sources
of supply in the State. It shall not be
necessary to publish such order, rule or
regulation, after its adoption or promul-
gation by the Commission, before it shall
go into effect, nor shall it be necessary to
publish any such order, rule or regulation
in each subsequent annual report of the
Commission. Provided, that the Corpors-
tion Commission shall not under the provi-
sions of this Act make any order establish-
ing a well spacing or drilling unit.”

[4,5] After the Commission granted
Van-Grisso the authority to drill a twin
well (which order was dated June 22, 1948)
Van-Grisso delayed drilling operations un-
til October, 1948, and completed its well in
November of 1948. Carter had completed
its well in April of 1948. Carter drilled
its well under authority of rule 202 and
Van-Grisso under authority of the excep-
tion provided in said rule. Carter’s lease
authorized it to produce oil from any point
below 4000 feet from the surface of the
land. Van-Grisso's lease authorized it to
produce from a well at any point above the
4000 foot level. No legal restrictions were
imposed upon these contract rights of the
parties. The Corporation Commission, un-
der its statutory power, limited the produc-
tion from each comparable tract of ten
acres within the pool area to a daily take
of 200 barrels. As the Carter and the
Van-Grisso wells were incapable of pro-
ducing the maximum allowable, the Com-
mission was without statutory power to
make and enforce the order here com-
plained of. This for the reason that the
Commission’s power and authority was one¢
limited to restraint only, in the event that
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the owners of the wells exceeded the maxi-
mum production established by the Com-
mission’s previous order. Gruger v. Phil-
lips Petroleum Company, 192 Okl. 239, 135
P.2d 483

Here, however, the Commission went be-
yond this limitation. It assumed the power
to make an apportionment of the unit al-
lowable. The Carter well, at the time of
the entry of the order, was capable of pro-
ducing ninety-three barrels daily, and the
Van-Grisso well fifty-five barrels daily.
This combined production fell short by
fifty-two barrels the maximum allowable
attributable to the unit. Moreover, the
Commission’s order, as indicated, provided
that each of said wells shall be allowed to
produce 5095 of the allowable production
from the tract as of June 22, 1948 (a date
five months preceding the completion of
the Van-Grisso well as a producer) and
then added the additional burden on Carter
that its well, as of the date of the Com-
mission’s order, March 8, 1949, be limited
to a preduction of ten barrels of oil daily,
and that the Van-Grisso well be permitted
to produce the remainder of the allowable
from said tract from its well until such
time as the amount of oil produced from
said tract subsequent to June 22, 1948 has
been produced equally by both parties, and
:hat when such production has been equal-
ized, then the parties should be permitted
to produce from said common source of
supply, underlying said tract of land, equal
amounts of the ten acre unit allowable. It
will be readily seen that adding Van-
Grisso’s fifty-five barrel capacity to the
Carter ten barrel restricted allowable, falls
short by 28 barrels the maximum capacity
of the Carter well. The Commission had
the power to establish the maximum pro-
duction from the ten acre unit, thereby
protecting adjacent producing units on a
comparable allowable, but it had no au-
thority to allocate the allowances between
these two producers, this for the reason no
restraint was here necessary, as both par-
ties were producing within the limits of
the Commission’s unit allowable.

[6-9] We think the Commission fell in
error in assuming to act under the statute,
Title 52 O.S.Supp. 1949, § 87.1(a), (b),

(c) and (d), but these statutes, as indi-
cated, only apply to those pools where
well-spacing or drilling units and zoning
ordinances have, under the authority of
this statute, been established by the Com-
mission. These statutes may be invoked
by the Commission to prevent waste and
ratable takings of production under well-
spacing and unit operations, and to prevent
waste of a natural resource of inestimable
value to the general welfare of the people
as a whole. The authority is inherent un-
der the police power of the state.

Questions under these statutes were not
before the Commission. Its jurisdiction, as
indicated, was invoked under its rule 202
for permission to drill a twin well on the
ten acre unit, and the exception provided
thereunder for an additional well.

The order of the Commission here con-
sidered we hold it to be in excess of the
Commission’s power and authority, and is
thereby void.

[10] 2. The order of the Commission
(if conceded to be within its jurisdiction)
cannot be sustained here because it is not
supported by any competent evidence. In
fact, the order is directly opposite to the
undisputed evidence in the record. In H.
F. Wilcox Oil and Gas Company v. State,
162 Okl. 89, 19 P.2d 347, 349, 86 A.LR.
421, it was held: “If the corporation com-
mission is to sit as a court and make orders
which have the effect of judgments for the
closing of producing oil wells, it must pro-
ceed in an orderly manner and base its or-
ders on competent evidence * * *”

As already indicated, the Commission or-
der allowed each well to produce 50% of
the allowable production from the tract as
of June 22, 1948 and the production after
said date to be divided equally between the
owners of the two wells. The Commis-
sion’s rule 312 provides, in part, as fol-
lows: “The allowable for any well drilled
upon a tract containing less than the unit
acreage authorized by the Commission or
at a location which does not conform to
the pattern established by the Orders ot
the Commission for the common source of
supply shall be adjusted in the ratio that
the attributable productive acreage in the
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unit, as shown by testimony in hearing
before the Commission, bears to the estab-
lished unit acreage.”

If rule 312 is properly applicable to the
issues here presented, we find the evidence
is not in support thereof. Carter and Van-
Grisso each called a geologist to testify in
support of their respective claims as to the
percentage of oil that might be recovered
from the productive sand underlying their
respective wells. The order summarized
their testimony as follows: “There is a
very wide variance between the testimony
of the applicants and the testimony of The
Carter Oil Company as to the percentage
of oil and gas, in said common source of
supply, that each is entitled to produce;
highly skilled geologists educated and ex-
perienced, each having access to the same
subsurface and surface geological data,
have reached technical and scientific con-
clusions that are almost of diametrical op-
posites.”

[11,12] Although the Commission
found that the evidence is “almost of dia-
metrical opposites” they found and held
that each party was entitled to produce
50% of the production from the unit.
There being no further or other evidence
offered we are constrained to the view that
the order is not supported' by substantial
evidence as required by law. Substantial
evidence means evidence of substance, and
which induces conviction. Pannell v,
Farmers Union Cooperative Gin Associa-
tion of Sterling, 1943, 192 Okl. 652, 138 P.
2d 817.

[13-15] Boards of quasi judicial pow-
ers must base their findings and orders on
substantial evidence. This court is vested
by virtue of the constitution of Oklahoma
with the power to examine into the record
on appeal from the Corporation Commis-
sion whether in fact the findings and con-
clusions of the Commission are sustained
by law and substantial evidence.

Here where the order complained of
impinges on asserted constitutional rights,
the court is authorized to exercise its own
independent judgment as to both the law
and the facts. See Article 9, Section 20, of
the Constitution of Oklahoma as amended

¢
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under authority of Section 35 of said
Article. One other suggestion is presented
that the order of allocation, being retro-
active in character, is not valid. This on
the ground that the allocation orders of
the Commission are legislative in character
and can only act prospectively. Sterling
Refining Company v. Walker, 165 Okl, 45,
25 P.2d 312.

The full consideration of the record un-
erringly leads to the conclusion that the
order here is not supported by any sub-
stantial evidence and is therefore contrary
to law.

The Corporation Commission order No.
22167, insofar as it is in opposition to the
views herein expressed, is reversed.

HALLEY, V. C J, and WELCH,
CORN, and GIBSON, JJ., concur.

BINGAMAN, J., concurs in conclusions,
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CEDARBAUM v. STATE ex rel. ADAMS,
County Atty. of Tulsa County.

No. 34719.

Supreme Court of Oklahoma.
Dec. 18, 1951.

Rehearing Denied Jan. 8, 1952.

The State of Oklahoma, on the relation
of Elmer W. Adams, County Attorney of
Tulsa County, Oklahoma, brought suit
against Edward Cedarbaum, doing business
as the Orchid Club, to enjoin the defendant
from storing, selling, giving away, or other-
wise disposing of intoxicating liquors at the
club, and to enjoin defendant from permit-
ting persons to bring intoxicating liquors on
the premises and from permitting intoxicat-
ed persons to come onto the premises. The
District Court of Tulsa County, John Lad-
ner, J., entered a judgment issuing a per-
manent injunction as prayed for, and the de-
fendant appealed. The Supreme Court, Bing-
aman, J., beld that evidence was sufficient
to justify permanent injunction.

Aflirmed.
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BEFORE THE BOARD OF OIL, GAS AND MINING
DEPARTMENT OF NATURAL RESOURCES
IN AND FOR THE STATE OF UTAH

In the matter of the petition of
Celsius Energy Company for an
Order pooling all interests in

the drilling unit delineated as
the N} of Section 10, Township
36 South, Range 26 East, SLBM,
Ucolo Field, San Juan County,
Utah, and for an expedited hear-
ing in this matter.

FINDINGS OF FACT, CONCLUS-
IONS OF LAW, AND ORDER

Docket No. 85-029
Cause No. 186-15

Nt s s s i g it s’ st

This matter was heard before the Board of Oil, Gas & Mining
("Board") at its regularly scheduled hearing at 1 p.m. on June 20, 1985, in
the boardroom of the Division of Oil, Gas & Mining, 355 West North Temple,
IIT Triad Center, Suite 301, Salt Lake City, Utah. The following board
members, constituting a quorum, were present and participating in the
hearing and the decision and order embodied therein:

Gregory P. Williams, Chairman; James W. Carter; Charles R.
Henderson; Richard B. Larsen; E. Steele McIntyre. John M. Garr did not
participate in this matter.

Mark C. Moench, Assistant Attorney General of the State of Utah,
participated in the hearing on behalf of the Board.

Members of the staff of the Division of Oil, Gas & Mining ("Divi-
sion") present at and participating in the hearing included:

Dr. Dianne R. Nielson, Director

Ronald J. Firth, Associate Director
John R. Baza, Petroleum Engineer



Barbara W. Roberts, Assistant Attorney General of the State of
Utah, participated in the hearing on behalf of the Division.

The following appeared at the hearing:

Petitioner Celsius Energy Company ("Celsius" or "Petitioner") by
Ruland J. Gill, Jr., Esq., Salt Lake City, Utah.

Respondents Callie Cowling, Marie Grubbs, Marguerite Wilson,
Robert Baird, Ed Baird, Jr., and The Adra Baird Estate through its co-
executors, Ed Baird, Jr. and Robert Baird ("Bairds") by Albert J. Colton,
Esq., Anthony L. Rampton, Esq., and Rosemary J. Beless, Esq., from the
law firm of Fabian & Clendenin, Salt Lake City, Utah, associated with Dilts,
Dyer, Fossum, and Hatter, Attorneys at Law, Cortez, Colorado.

Respondent Bureau of Land Management appearing by Assad
(Jimmy) Rafoul.

Testimony was received from and exhibits were introduced on
behalf of Petitioner by Robert E. Pittam, Landman, who was recognized by
the Board as an expert in his respective field in the context of this matter.
Kenai Oil and Gas, Inc., acting as general partner for Kenai Partners Drill-
ing Program - Series 1981-1, a limited partnership, Denver, Colorado,
("KOGO") an owner in the Ucolo Field, submitted to the Board and Division
a letter dated June 19, 1985, supporting the petition of Celsius in all regards
as to the size of the spacing and pooling area for the Ucolo Field and as to
the pooling order being retroactive to the date of first production. Respon-
dent Bairds appeared to protest the granting of the petition and presented
cross-examination to the Petitioner and introduced exhibits and testimony
through Robert E. Lauth, certified petroleum geologist, from Durango,
Colorado who was recognized by the Board as an expert in his respective

field in the context of this matter.



Petitioner timely submitted a "Memorandum of Facts and Law" and
Respondent Bairds timely submitted a "Memorandum in Opposition to the
Petition of Celsius Energy Company." These documents addressed the facts
and issues of the case and specifically presented extensive argument on the
issue of whether the Board, in the absence of voluntary pooling of all inter-
ests, has authority to pool the interests of a royalty interest owner and
whether the Board has authority to make its pooling order retroactive to the
date of first production. Petitioner's memorandum also addressed the
constitutionality of the Utah Conservation Act. Respondent's Memorandum in
Opposition also addressed the issue of the appropriate size of the spacing
unit for Ucolo Well No. 2.

Respondent Bairds conceded that the Board has authority to pool
the interests of royalty interest owners but contested the Board's authority
to make its pooling order retroactive to the date of first production.
Respondent Bairds also requested that the pooling order be effective only as
to 200.14 acres in the N1 of Section 10 comprising Lots 1 and 2, W3NEj,
SEiNWZ, SiNEiNWi1, of Section 10, Township 36 South, Range 26 East, San
Juan County, Utah. Petitioner, Respondent Bairds and Respondent Bureau
of Land Management stipulated to 200.14 acres in the state of Utah as being
drained by the Ucolo No. 2 well., The Division of Oil, Gas and Mining
objected to the stipulation contending there was insufficient geological evi-
dence to change the pooling order from 300.14 to 200.14 acres.

The Board, having considered the motions, legal argument, Memor-
anda of Law, testimony, exhibits, and evidence presented and the statements
made by the participants at the hearing, now makes and enters the follow-

ing:



FINDINGS OF FACT

1. Due and regular notice of the time, place and purpose of the
hearing was given by the Division and also given by Petitioner by personal
service to all parties required to be so notified in the form and manner and
within the time required by law and the rules and regulations of the Board.

2. The Board has jurisdiction over all matters covered by said
notice and over all parties interested therein and has the power and author-
ity to make and promulgate the order hereinafter set forth.

3. Petitioner requested an expedited hearing. The Board
changed its regularly scheduled hearing from June 27, 1985, to June 20,
1985. Therefore, the request of Petitioner for an expedited hearing is
rendered moot. The Board notes Petitioner's request for a signed order by
Monday, June 24, 1985, and all parties at the hearing have agreed to a
reduced time period to review a proposed order.

Statutory Pooling

4, Celsius Energy Company is a working interest owner and the
operator of the Ucolo Well No. 2 located in the SWi{NE} of Section 10, Town-
ship 36 South, Range 26 East, San Juan County, Utah.

5. The N} of Section 10, Township 36 South, Range 26 East, San
Juan County, Utah (hereinafter referred to as "Section 10"), was established
as a 300.14-acre drilling and spacing unit pursuant to Cause No. 186-14,
Docket No. 85-009, dated March 28, 1985. Petitioner and KOGO own the
working interest and operating rights in all lands embraced in the N3} of
Section 10,

6. The Bairds are mineral interest owners of 110.14 acres in the
N1 of Section 10, Their interests are subject to outstanding leases with

Celsius and KOGO.
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7. The Board takes administrative notice of the exhibits and
testimony presented in relation to the Ucolo Field under Docket No. 186-10,
and Docket No. 85-009, Cause No. 186-14,

8. There are no unleased mineral interest owners within the Ni%
of Section 10,

9. There are no nonconsenting working interest owners in the
Ni of Section 10 as defined in Section 40-6-6, Utah Code Annotated, 1953,
as amended.

10. Ucolo Well No. 2 was completed as a gas and condensate well
in the Desert Creek zone on April 19, 1983. First production from Ucolo
Well No. 2 occurred on or about April 1, 1983, Exploration in the general
area of Well No. 2 is noted for expensive and high-risk drilling. Initial
production tests from Ucolo Well No. 2 indicated a limited reservoir, the
areal extent of which was uncertain. Only through additional lengthy tests
could Petitioner determine the outer limits of the pool.

11, The Bureau of Land Management ("BLM") by letter dated
January 23, 1985, has demanded that Petitioner either pay compensatory
royalty from the date of first production from Ucolo Well No. 2 or drill an
offset well for its lands in the N3} of Section 10 under Federal Lease
U-30135. In the alternative, Petitioner could space and pool those BLM
lands so that the BLM lands being drained would share in production from
Ucolo Well No. 2. In February 1985, after a contested hearing in Docket
No. 85-009, Cause No. 186-14, the Board granted an order designating all of
the N} of Section 10 as a 300.14 acre spacing unit and Ucolo Well No. 2 as
the authorized well for that unit. Petitioner sought voluntary pooling of all

interests in the N1 of Section 10.



12, By letter dated April 24, 1985, the BLM notified Petitioner
that the Communitization Agreement covering the Ni of Section 10 would not
be approved by the BLM unless the effective date was retroactive to first
production. All of the working interest owners have consented to
communitize their interests in this spacing unit effective retroactively to the
date of first production. Petitioner and KOGO will be adversely affected if a
communitization agreement covering BLM lands in the N3} of Section 10, or
some part thereof is not approved by June 30, 1985, the expiration date of
Federal Lease U-30135,

13. Based upon the evidence presented and the stipulations of the
parties, we find the Bairds have not voluntarily pooled their interests and
that their interests in the drill site spacing unit for Ucolo Well No. 2
consisting of 200,14 acres as discussed below should be statutorily pooled as
of the date specified below.

Spacing Unit Size

14, Petitioner has provided expert opinion that the Ucolo Well
No. 2 is draining an area of 258 acres. In finding of Fact No. 15 in the
Order for Docket No. 85-009, Cause No. 186-14, it is stated that "the
estimated drainage area for Ucolo Well No. 2 is 258 acres. The actual
drainage area could be slightly larger or slightly smaller than 258 acres."
As previously stated, the Board takes administrative notice of record in
Docket No. 85-009, Cause No. 186-14, Petitioner concedes that a portion of
the Desert Creek pool may be situated in Colorado. Respondent Bairds have
provided expert opinion through an affidavit and testimony that the drainage
area of Ucolo Well No. 2 may drain an area ranging from 163 acres to 220
acres. The Board notes the wildcat nature of drilling in the Ucolo field,

that there are three dry holes in the Desert Creek porosity zone in the



vicinity of Ucolo Well No. 2, and the difficulty in determining the areal
exfent of the Desert Creek pool in the Utah portion of the Ucolo field. The
affidavit of the geology witness for Respondent Bairds is that the testimony
given by Petitioner Celsius' geologists and engineer is "reasonable but of
necessity is interpretive since at this point the Ucolo field is a one-well
field." Respondent's geology witness also stated that the drainage area for
Ucolo Well No. 2 "could very well have much smaller than the 258 acres
presented by Celsius. The drainage area appears to be somewhere between
110 acres upon which revenues have been paid, and the 300 acres requested
by Celsius." The Board notes that the Petitioner and the Respondent Bairds
witnesses' testimony is within the margin of error of interpretation of the
type of data available to the various parties.

15. At the hearing in this matter, additional evidence was pre-
sented with respect to the size of the area drained by Ucolo Well No. 2.
Petitioner Celsius, Respondent Bairds and the BLM stipulated that based
upon either new data available to Petitioner or a different interpretation
presented by Respondent Bairds that a drainage area of 200.14 acres in Utah
should be the spacing unit and the pooled area for Ucolo Well No. 2. Based
upon such additional evidence and the stipulation of the parties that the
lands in Utah drained by Ucolo Well No. 2 are 200.14 acres, we find that we
have obtained sufficient credible evidence upon which to base this change in
the spacing order under Cause No. 186-14., The order in Cause No. 186-14
should be amended accordingly. The Board notes that all parties received in
advance a copy of Respondent's "Memorandum in Opposition" which sets forth
clearly that the issue of the size of the spacing unit would be addressed at

the hearing in this matter.



16. One well within the 200,14 acres of the N1 of Section 10 will
economically and efficiently drain the gas and associated hydrocarbons from
the Desert Creek formation. A 200.14 acre drilling and spacing unit is not
smaller than the maximum area in Utah that can be efficiently and econom-
ically drained by Ucolo Well No. 2.

17. A single-well drilling and spacing unit of 200.14 acres com-
prising a portion of the N% of Section 10 should be established to prevent
waste of gas and associated hydrocarbons, to avoid the drilling of unneces-
sary wells and to protect the correlative rights of all parties holding inter-
ests in the area.

Retroactive Poolin g

18, Petitioner proposed a rule stated as follows: "The Board has
authority to enter a pooling order retroactive to the date of first production.
The Board is not required to exercise that authority if it would be unjust
and unreasonable to do so. Generally, the pooling order should be retro-
active to the date the offsetting nonproducing owner was prevented by a
fieldwide spacing order or a statewide spacing rule from exercising his
rights under the rule of capture." Petitioner contended that the pooling
order should be retroactive to first production to protect the correlative
rights of the BLM and to avoid an unjust enrichment to the Bairds and other
royalty owners.

19. Respondent Bairds proposed a rule that the date of the
pooling order should not be retroactive back beyond the date of the spacing
order entered by the Board on March 28, 1985, in Cause No. 186-14.
Respondent contended in part that they had found no case which provides
that a pooling order should apply retroactively to a date of first production

which is prior to a spacing order, when the owner of the nonproductive



lease was not prohibited from drilling a protective well prior to the spacing
order. Respondent also contended that when the owner of the nonproductive
lease is not precluded from drilling a well prior to the spacing order, his
property rights have not been taken from him and he is not entitled to
recompense in the form of pro rata share of production from the unit well
for this period of time. Respondent further contended that a pooling order
retroactive beyond the date of the spacing order, March 28, 1985, would be
inequitable to the Bairds. The statements of fact contained in Respondent's
Memorandum in Opposition are received into the record.

CONCLUSIONS OF LAW

20. Due and regular notice of the time, place and subject matter
of this hearing in Docket No. 85-029, Cause No. 186-15, was given to all
interested persons in accordance with applicable law and with the rules and
regulations of the Board.

21, The Board has jurisdiction over all matters covered by said
notice and over all parties interested therein and has the power and author-
ity to make and promulgate the order hereinafter set forth.

22. Pursuant to Section 40-6-6(5), U.C.A, 1953, as amended, the
Board has authority to pool "all interests in the drilling unit," including
royalty owners, "for all purposes" and all interests including royalty inter-
ests are subject to statutory pooling under the Utah Conservation Act
§§40-6-1 et. seq.

23. Section 40-6-6(5), U.C.A. 1953, as amended, provides that a
statutory pooling order such as this "shall be made upon terms and con-
ditions that are just and reasonable." The Board is also required by statute

to protect correlative rights., §40-6-1-, U.C.A., 1953,
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24, Section 40-6-6(5) requires that the Board pool upon terms
that are just and reasonable. This would mean that each owner in the pool
is entitled to share in the benefits of production in proportion to their
ownership of the pool. In the ordinary cases, this is accomplished by
allowing each owner in a spacing unit to participate in production from the
well from first production. The Board has the power and authority to make
pooling effective as of first production. However, there may be cir-
cumstances in which application of this rule would not be just and
reasonable; and in such cases the Board has the power and authority to
make the pooling effective as of another date.

25. Upon completion of the Ucolo Well No. 2 as a gas well, Rule
C-3(b) of the Board's General Rules and Regulations which establishes
statewide spacing in the absence of special field/pool spacing precludes the
drilling for production of an additional Desert Creek gas well in the N} of
Section 10, Thus, the general rule which we stated which makes pooling
effective as of first production should apply in the absence of special
circumstances which would make pooling as of such date not just and
reasonable. We find no such circumstances in this case.

26. The matters presented at the hearing were divided into three
phases: (1) statutory pooling, (2) size of the spacing unit for Ucolo Well
No. 2, and (3) retroactive date of a statutory pooling order. The Board's
order herein as to phases (1) and (3) is final. The Board's order in phase
(2) is final subject to the filing of a protest by any party not present at the
June 20, 1985, hearing in this matter. The Petitioner, in cooperation with
the Division, should file a petition and the Division should provide notice of
a petition for an order to show cause why phase (2) above is not just and

reasonable and entered in accordance with law.
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27. The main contested issue in this matter is whether the Board
has authority to force pool an interest in a well retroactive to the date of
first production or to a date of establishment of drilling and spacing units.

28. Legal precedence on retroactive pooling is far from clear. In
deciding this issue, some courts place great emphasis upon the rule of
capture while other courts and commissions place the emphasis on the pro-
tection of correlative rights. Authority from Oklahoma, Louisiana and
Colorado suggest that this Board cannot force pool retroactively, at least not
prior to an establishment of a drilling and spacing unit. Authority from
Nebraska and Wyoming suggests this Board can force pool retroactive to the

date of first production. Dicta in the Utah case of Bennion v. Board of Oil,

Gas and Mining, 675 P.2d 1135 (Utah 1983), and the position of the State's

Assistant Attorney General representing the Division suggest that because of
the single-well drilling limit in the Board's statewide spacing Rule C-3(b),
the nonconsenting mineral owner is not at liberty to drill a second well in
the unit.

29. The Board has received and duly considered adequate, sub-
stantial evidence to support its decision herein, and that decision is sup-
ported by the evidence.

30, The granting of the Petitioner's petition, as further modified
by the stipulation of the parties to a reduced spaced and pooled area of
200,14 acres, would result in a protection of correlative rights and would
assist in preventing the waste of gas and associated hydrocarbon substances

from the Desert Creek Formation in the Ucolo Field.
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ORDER

IT IS THEREFORE ORDERED:

31, The Order in Cause 186-14, Docket 85-009 is amended so that
the drilling wunit for Ucolo Well No. 2 shall be reduced to 200,14 acres
comprising Lots 1 and 2, WiNE}, SE}NW3}, SINE}NWi of said Section 10,
Township 36 South, Range 26 East, SLBM, San Juan County, Utah.

32, The owners of all interest in the drilling unit described in
paragraph 31 are statutorily pooled for all purposes until such time as they
voluntarily execute a communitization agreement compatible with this order.

33, All interest owners in the lands identified in paragraph 31
shall share in the production from Ucolo Well No. 2 in the proportion that
their interest bears to the acreage in said unit.

34. This statutory pooling order shall be retroactive to the date
of first production from Ucolo Well No. 2, that is, April 1, 1983.1

35. The Board retains continuing jurisdiction over all matters
covered by this order and over all parties affected thereby. This is a final
order of the Board.

36, The Petitioner, in cooperation with the Division, should file a
petition for an order to show cause why the stipulated spacing unit of 200,14
acres for the Ucolo Well No. 2 is not just and reasonable and entered in

accordance with law.

1The Board's vote on the issue of retroactive pooling was Board members
McIntyre, Henderson, Carter and Chairman Williams for and Board member
Larsen opposed.
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ENTERED THIS 24th day of June, 1985,

BOARD OF OIL, GAS AND MINING

Approved as to form:

Assistant Attorney General
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CERTIFICATE OF DELIVERY

I hereby certify that I hand delivered a true and correct copy of the
foregoing Petitioner's Memorandum of Facts and Law to the following party on
this 12th day of June, 1985:

Rosemary J. Beless .
Fabian & Clendenin

Continental Bank Building

Salt Lake City, UT 84111

and mailed, postage prepaid, copies of the same to:

R. A. Hendricks

Acting Chief, Branch of Fluid Minerals
Utah State Office )

Bureau of Land Management

324 South State Street, Suite 301
Salt Lake City, UT 84111

Kenai Partners Drilling
Program Series 82-1

c/o Kenai 0i1 and Gas, Inc.
One Barclay Plaza, Suite 500
1657 Larimer Street

Denver, CO 80202

Larry J. White
1305 Park View Boulevard
Colorado Springs, CO 80906

Joseph R. Mazzola
14624 Fenton
Broomfield, CO 80020

Maurice W. Brown
300 South Greeley Highway
Cheyenne, WY 82001

Mazzola & Co.
14624 Fenton
Broomfield, CO 80020




BEFORE THE BOARD OF OIL, GAS & MINING
DEPARTMENT OF NATURAL RESOURCES
IN AND FOR THE STATE OF UTAH

IN THE MATTER OF THE PETITION

OF CELSIUS ENERGY COMPANY FOR

AN ORDER POOLING ALL INTERESTS
IN THE DRILLING UNIT DELINEATED
AS THE N1/2 OF SECTION 10,
TOWNSHIP 36 SOUTH, RANGE 26
EAST, SLB&M, UCOLO FIELD, SAN
JUAN COUNTY, UTAH, AND FOR AN
EXPEDITED HEARING IN THIS MATTER

ORDER GRANTING RESPONDENTS
BAIRDS' MOTION FOR EXPEDITED
DISCOVERY SCHEDULE

DOCKET NO. 85-029
CAUSE NO. 186-15

8 66 00 00 o0 00 s se o

The motion by Respondents Callie Cowling, Marie Grubbs,
Marguerite Wilson, Robert Baird, Ed Baird, Jr., and The Adra Baird
Estate through its Co-Executors, Ed Baird, Jr. and Robert Baird,
(hereinafter referred to as "Bairds'), by and through their Utah
attorneys Fabian & Clendenin in association with the Colorado law
firm of Dilts, Dyer, Fossum & Hatter, for an expedited discovery
schedule for discovery against Petitioner Celsius Energy Company,
having been duly considered and the Utah Board of 0il, Gas & Mining
having been fully ad&ised on the premises thereof, the Board hereby
orders that Respondents Bairds' motion for expedited discovery
schedule is granted and that Petitioner must produce those documents
requested by Respondents Bairds in regard to this matter on or
before May 29, 1985.

DATED this __ day of May, 1985.

STATE OF UTAH

BOARD OF OIL, GAS & MINING

BY

Gregory P. Williams
Chairman
APPROVED AS TO FORM:

Mark C. Moench
Assistant Attorney General



